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ROBERT J. HOAGE VS. ANDRES STONE & MARBLE CjOMPANY 


a Supreme Court of the District of Columbia 

Equity No. 5:2881 

Andres Stone Marble Company and Massachusetts Bonding & 

Insurance Co., complainants 

vs. 

Robert J. Ho ace. Deputy Commissioner, District of Columbia 
Compensation District, United States Employees* Compensation 
Commission, and Kobern Warren, defendants 

United States of America. 

District of Columbia . &#: 

Be it remembered, that in the Supreme Court of tile District of 
Columbia, at the city of Washington, in said District,! at the times 
hereinafter mentioned, the following papers were liled 
ings had. in the above-entitled cause, to wit: 


1 Bill of complaint for injunction 

Filed Mav 22. 1931 

In the Supreme Court of the District of Colu 
Holding Equity Court 
Equity No. 52881 

Andres Stone £ Marble Company, and Massachusett 

Insurance Co., complainants 

Vs. 


and proceed- 


nbia 


s Bonding & 


Robert J. Hoage, Deputy Commissioner, District of Columbia 

Compensation District, United States Employees* Compensation 

Commission, and Robert Warren, defendants 

The bill of complaint of Andres Stone & Marble Company, a 
corporation, and Massachusetts Bonding Insurance Co., a corpora¬ 
tion, respectfully shows to the court as follows: 

1. The Andres Stone Marble Company is a corporation organ¬ 
ized under the laws of the State of Wisconsin and brings this suit in 
its own right; that the Massachusetts Bonding & Insurance Co., is a 
corporation organized under the laws of the State of Massachusetts, 
and brings this suit in its own right. 

2. That the defenbent. Robert J. Hoage. is a citizen of the United 
States, a resident of the District of Columbia, and is sued as Deputy 
United States Employees' Commissioner for the District of Colum¬ 
bia; that the defendant, Robert Warren, is a citizen of the United 
States, complainants are advised i.- a nonresident of the District of 
Columbia, his present address being Charleston. West Virginia, and 
is sued in his own right as hereinafter set forth. 
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3. That heretofore, to wit. on the first dav of May, 1030. and 
2 prior thereto, said Robert Warren, defendant herein, was 
employed in said District by the complainant, Andres Stone & 
Marble Company, which is engaged in business in said District. 

4. Pursuant to the provisions of the act of Congress approved 
May 17. 1028 (Pul >1 ic No. 410. 70th Conirress). and the provisions 
of section 32 (a) (1) of the act of Conirress approved March 4. 1027 
(Public No. S<>3. GOtii Congress), said Andres Stone Marble Com¬ 
pany had on said date, and there was in force a policy of insurance 
issued by the complainant. Massachusetts Bonding «!c Insurance Co., 
to insure the payment of compensation under said acts of Congress. 

5. That on said lirst dav of Mav. 1030. the said Robert Warren, 
while performing services for complainant. Andres Stone £ Marble 
Company, sustained a personal injury resulting in his disability; 
that tiie injury arose out of and occurred in the course of his em¬ 
ployment while so engaged: that while so engaged in his employ¬ 
ment as a marble setter, he struck the index linger of his left hand 
with a three-pound hammer, causing a severeiv infected nail-bed 
and vicinity, lirst finder. requiring incision and drainage and excison 
of the nail, resit ting in disability: that notice of the injury was 
given to the deputy commissioner, as required by law: that the com¬ 
plainants herein furnished the said defendant with medical treat¬ 
ment. etc., in accordance with section 7 of the District of Columbia 
employees' compensation act: that as a result of the injury, tin* said 
defendant suffered a temporary total disability of 12 3 7 7 weeks: that 
the weekly wage of the claimant at the time of his injury was $00.00. 
working live and one-half days per week: that the average weekly 
wage of the complainant was in excess of $37.50: and that claim¬ 
ant was entitled to receive, during his disabiiitv. the maximum of 

% 

$25.00 per week. provided in the acts of Conirress aforesaid. 
G G. '{'hat after the tiling of the claim the defendant. Robert 

,1. Iloage. deputy commissioner as aforesaid, entered a com¬ 
pensation order, dated April 20. 1031. copy of which is attached 
hereto, marked ** Kxhibit A." and prayed to be read as a part hereof; 
that in said compensation order the deputy commissioner found the 
facts as to the injury as above set forth and further found that as a 
further result of the injury sustained, the defendant. Robert Warren, 
has a permanent partial disability equivalent to 2d per cent of such 


disabiiitv as 


ne wouhi ha ve 


nistained had he lost his entire lirst 


linger. for which disability said deputy commissioner found, under 
section 8 of said acts, applied in accordance with a ruling of the 
United States Employees* Compensation Commission (which ruling’ 
was intended to. and did. instruct deputy commissioners in the de¬ 
cision of all matters where Doth total temporary disability and 
permanent partial disability were involved), the said defendant. 
Robert Warren, was entitled to s 11 2s weeks compensation, and in 
addition. 12 3/7 weeks temporary total disability, making a total of 
20 23 28 weeks compensation amounting to the sum of $520.53, and 
that there had been paid to the said defendant at the time of the 
said order the sum of $310. tl. 

7. Thereupon the deputy commission in said compensation order 
made the following award, as shown in Exhibit A“ hereto: 




ROBERT J. HOAGE VS. ANDRES STONE & MARBLE COMPANY 

AWARD 

That the employer. Andres iStone & Marble Company, and the 
insurance carrier. Massachusetts Bonding Insurance Company, 
shall pay to the claimant compensation from May 5. 
tember 27. 1930. both dates inclusive, a period of 20 |23/28 weeks, 
at $25.00 a week, amounting to a total of $520.53. less compensation 
already paid in the amount of $310.71, leaving a balance of $209.82, 
which is due and shall be paid forthwith: shall pay Attorney John 
P. Labofish for legal services rendered in behalf of tlie claimant a 
reasonable fee in the amount of $25.00. tin* same to be paiid out of and 
constitute a lien upon the unpaid installments of compensation. 

4 8. Complainants further state that the compensation order 

and the award of the deputy commissioner is lerroneous in 




jury and the 
; the deputy 


this: That, admitting all the facts with regard to the ii 
disability of tin* defendant Warren to be as found b 
commissioner to be true, yet the conclusions of the Dep|uty Commis¬ 
sioner based, as they are. upon orders from the Cnited States Em¬ 
ployees' Compensation Commission, are not in accordance with law 
since it directs the payment of double compensation under two sec¬ 
tions of the law requiring the payment of permanent partial dis¬ 
ability compensation under section * (c) of said act. rnuJ in addi¬ 
tion thereto* temporary total disability, wholly disregarding the 
specific prohibition against this contained in section 8 ( ') (22) ; and 
in that the defendant Warren, instead of being emit lei to 20-23/28 
weeks compensation, amounting to $520.53. as found by the deputy 
commissioner, is only entitled, under section S of tin* aforesaid act 
of Congress, approved March 4. 1927. and tin* act of May 17. 1928, 
to receive 12—3/7 weeks compensation amounting to the sum of 
$310.71: that the action of the deputy commissioner, following as it 
does the aforesaid direction of the Cnited States Employees* Com¬ 
pensation Commission.'is erroneous as a matter of law. in its appli¬ 
cation to the facts of this case of tin* provisions of said section 8 
of the said act of Congress, approved March 4. 1927. and tin* act of 
May 17. 192s. Not withstanding the foregoing. complainants say 
that they will be compelled to pay the full compensation awarded 
as aforesaid and to continue to do so as in said award provided un¬ 
less this court shall sustain or set aside so much of tin* award as is 
contrary to law, through its mandatory injunction or otherwise by 
appropriate decree to be entered herein. 

5 9. Piaintiffs further say that the only remedy 

have in the premises is through the interposition, 
orable court as provided in the aforesaid acts of Congixj 

Wherefore, the premises considered, your petitioner 

1. That process may issue herein, directed to the aforesaid de¬ 
fendants, Kobert J. Hoage. deputy commissioner. District of Co 
lumbia compensation district. Cnited States Employees]* Compensa 
tion Commission, and Robert Warren. requiring them, 
them, to appear herein and answer the exigencies of t! 

2. That the aforesaid defendants and each of them he prelimina¬ 
rily enjoined and after hearing enjoined pendente iite from enforcing 
or attempting to enforce the aforesaid award of compensation. 

3. That, upon final hearing, this honorable court s tall issue a 
mandatory injunction, directed to the aforesaid deputy commis- 


whieh tliev 
of this lion- 
ss. 

s pray: 


[and each of 
is bill. 
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sioner, Robert J. Hoage, requiring him to set aside the aforesaid 
award and to deny the claim of said Robert Warren for compensa¬ 
tion. to the extent of the difference between the amount of compensa¬ 
tion awarded the said Robert Warren, namely, the sum of $520.53, 
and the amount properly allowable to him under law, namely, 
$310.71: and that the said defendants be. by appropriate decree to 
be entered herein, permanently enjoined from enforcing said award 
and compensation order above referred to. 

4. That the deputy commissioner be required to disclose to the 
court the basis upon which he arrived at the figures shown in the 
award. 

5. For such other and further relief as to the court may seem 
proper. 

Andres Stone «& Marble Co.. 

By F. E. S. Richter. Secretary. 

; Massachusetts Bondi no & Insurance Co.. 

By C. (r. Fitzgerald. Vine P resident . 

Walter M. Bastian 
and 

Daniel S. Ring. 

Attorneys for (’otnplat amts . 


6 State of Wisconsin. 

County of Mihraukee, ss: 

F. E. S. Richter, being iirst duly sworn, on oath says that he is the 
secretary of the Andres Stone Marble Company, and is authorized 
to make this affidavit for and on behalf of said Andres Stone & 
Marble Company: that he has personal knowledge of the matters and 
things herein set forth: that he has read the foregoing petition and 
knows the contents thereof: that the statements therein made on 
personal knowledge are true and those made upon information and 
belief he believes to be true. 

F. E. S. Richter. 

Subscribed and sworn to before* me this 20th dav of Mav. 1931. 


[seal. | 

My eommis>ion expires A 27 32. 


R. T. Rademaciier. 

X of ary Public. 


State of Massachusetts. 

County of Suffolk . ss; 

C. (r. Fitzgerald, being first duly -worn, on oath says that he is the 
vice president of Massachusetts Bonding Insurance Co., and is 
authorized to make this affidavit for and on behalf of said Massachu¬ 
setts Bonding & Insurance Co.: thai lie has personal knowledge of the 
matters and things herein set forth: that he has read the foregoing 
petition and knows the contents thereof: that the statements therein 
made on personal knowledge are true and those made upon informa¬ 
tion and belief he believes to be true. 

C. G. Fitzgerald. 

Subscribed and sworn to before me this 18th dav of Mav. 1931. 

* * 

[seal] James G. Harnedy. 

Xotary Public. 

My commission expires May 22nd, 1936. 
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7 Exhibit A 

United States Employees* Compensation Commission} 

Columbia Compensation District 


, District of 


Compensation order award of compensation case No. 3251-12 

In the matter of the claim for compensation under the District of 
Columbia Workmen's Compensation Act | 

Hubert Warren, claimant 
vs. 

Andres Stone Marble Company, employer; Massachusetts 
Bonding A Insurance Company. Insurance Carrier 

j 

Such investigation in respect to the above-entitled <|laim having 
been made as is considered necessary, and a hearing having been duly 
held in conformity with law. the demitv commissionelr makes the 

• • • i • 

following 

FINDINGS OF FACT 

That on the first day of May, 1030. the claimant abovi* named was 


Streets XW., 
was subject 
iv 17. 


in the employ of the employer above named at 10th and B 
Washington. District of Columbia: that the employer 
to the provisions of an act of Congress approved M 
entitled "An act to provide compensation for disability or death 
resulting from injury to employees in certain employments in the 
District of Columbia, and for other purposes:” that the liability of 
the employer for the payment of compensation under the said act 
was insured by tin* Massachusetts Bonding Insurance Company; 
that on said day the claimant herein, while performing service for the 
employer above named as a marble setter at the New Internal 
Revenue Building, sustained personal injury which arose out of and 
occurred in the course of his employment and resulted in his dis¬ 
ability: that while so employed and while working as a marble setter 
he struck the index linger of his left hand with a ’three-pound 
hammer.causing a severely infected nail-bed and vicinity, first finger, 
requiring incision and drainage, and excision of the nail; that 
8 due notice of the injury was given to the deputy commissioner 
and to the employer within thirty days after the date of its 
occurrence: that the employer furnished claimant with medical and 
surgical treatment in accordance with section 7 (a) of tin* act: that 
the weekly wage of th<‘ claimant at the time of the injury was $60.00, 
working five and a half days per week: that the average \[eeklv wage 
of the claimant was in excess of $37.50. and claimant 
entitled to the maximum compensation allowed under the : 

$25.00 per week: that as a result of the injury sustained t 
suffered temporary total disability from Mav 5. 1030. 

1030. both dales inemsive. a oeriod of 12 3/7 weeks: 


therefore 

id. namely. 

%. * 

be claimant 
o July 30, 
that as a 

further result of the injury, claimant herein has a permanent partial 
disability equivalent to 25 per cent of such disability as he would 
have sustained had he lost the entire first finger, for which tinder 
section S (c) (10) of the act he is entitled to 8 li/28 weeks at the 
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rate of $25.00 a week, and in addition thereto he is entitled to 12 2/7 
weeks temporary total disability, making a total of 20 23/28 weeks’ 
compensation, at the rate of $25.00 a week, and amounting to $520.53; 
that the employer has paid compensation from May 5, 1930. to July 
30. 1930. both dates inclusive, a period of 12 3/7 weeks and amount¬ 
ing to $310.71. for which he is entitled to take credit in a similar 
amount: that Attorney John P. Labofish rendered legal service in 
behalf of the claimant, for which he is entitled to a reasonable fee 
in the amount of $25.00. 

Upon the foregoing findings of fact, the deputy commissioner 
makes the following 

AWARD 

That the employer. Andres Stone c'c Marble Company, and the 
insurance carrier. Massachusetts Bonding Insurance Company, 
shall pay to the claimant compensation from May 5, 1930, to 
9 September 27. 1930. both dates inclusive, a period of 20 23/28 
weeks, at $25.00 a week, amounting to a total of $520.53. less 
compensation already paid in the amount of $310.71. leaving a 
balance of $209>2. which is due and shall be paid forthwith: shall 
pay Attorney John P. Labofish for legal services rendered in behalf 
of the claimant a reasonable fee in the amount of $25.00. the same 
to be paid out of and constitute a lien upon the unpaid installments 
of compensation. 

(iiven under my band at Washington. 1). this twenty-ninth day 
of April. 1931. 

(Signed) K. J. Hoage. 

Ih'imt // ( Om ttttsxt/fiH !‘. 
jhxtrtcf (tj Columhoi ( ’ otnj)< ton Ih^tnct. 

I*i'noj of s( /V/. v 

1 hereby certify that a copy of the foregoing compensation order 
was sene by registered mail to the claimant, the employer, the insur¬ 
ance carrier, and to Attornev John P. Labofish at the last known 

% 

address of each as follows: 

.1»/'//'» 

Mr. Robert Warren__ 51 U 1 Conduit lion 1 . Washington. !>. C. 

Amlres Stone .V Marble Co_ Koot'e Ave. .V: Richards St.. Milwaukee. Wis. 

Massachusetts Bonding \ Ins. Co._' r Niehols <\».. Woodward Bui.dim:. 

Washington. 1 >. C. 

Mr. John 1*. Lab< lish. Attorney_McGill Building. Washington. 1>. C. 

(Signed) R. J. IIoac**:. 

fff Jtlft V ( ft Ut)H/ss? (mr /*. 

Mailed April 29. 1931. 

Jfoftt/n to (Jmwtss hill of ron)(/-’nf 
Filed June 10. 1931 


* 


* 


& 


* 


* 


Now comes 
United States 


the defendant. Robert J. Hoage. deputy commissioner, 
Employees* Compensation Commission, by his attor- 
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noy. and moves this honorable court to dismiss the jbill of com- 
9 plaint filed herein for the following reasons, to wit: 

1. That the bill of complaint filed herein does not entitle 
the plaintiffs to any relief in law or equity. 

2. That the computations made by the defendant herein, as shown 
by the compensation order annexed to the bill of complaint herein 
as plaintiff-* Exhibit A. are in accordance with law. 

3. That the findings of fact and award of the defendant deputy 
commissioner. Robert J. Iloage. as shown in the compensation order 
annexed to the bill of complaint herein as plaintilFs* Exhibit A. are 
in accordance with law. 

4. For such other tiood and sufficient reasons as mav be shown. 

% 

Leo A. Rover. 

I'n'/teJ Stairs Attorney* Attorney for I>< fenJant ■. 

John J. Wilson. 

Asst. V. S. A tty . I). C. 

John 1\ Larokish. 

Atty. for 1 ieft. Warn '//. 

O e<]rr ot'f rrut 7 n<j motion to dismiss. <fr. 

File*l Ju 1 v 13. 1931 


Upon consideration of the motions to dismiss tin* hill of complaint, 
heroin filed, and of argument oi counsel, ami being of the opinion 
that the compensation order described in the bill is not in accordance 
with law as in the bill alleged, it is. by tin* court, this :3th day of 
Julv. 1931. 

Adjudged. ordered, and decreed, that said motions he. and they 

are herein* overruled: and. the defendant herein electing to stand 

% 

on said motion and deel'ninir to answer or ot!:erwise further plead 

to the bill of complaint herein, it is. by the court, further. 

Adjudged, ordered, and decreed. that the compensation 

10 order described in the hill of complaint in so far as it 

awards and directs payment of compensation in excess of 

12? weeks compensation, not in accordance with law. and that it 

be and is herein* set aside as to such excess of pj;! weeks comnensa- 

• *1 

tion and affirmed as to the said 12? weeks compensation: and that 
the defendant Robert J. linage. deputy commissioner a* aforesaid, 
and the defendant Robert Warren he and they are hereby perma¬ 
nently enjoined from enforcing the said compensation order except 
as to the 12? weeks compensation as to which it is herein affirmed. 

Jennings Bailey. Just tee. 
Xotat/oa of appeal- 

• j 

Filed Julv 22. 1931 


From the order or decree overruling the motion to dismiss and 
granting permanent injunction signed herein the thirteenth dav of 
July. 1931, the defendant Robert J. Iloage, deputy commissioner, 



8 ROBERT J. HOAGE VS. ANDRES STONE & MARBLE COMPANY 


United States Employees* Compensation Commission* District of 
Columbia compensation district, by his attorney, Leo A. Hover, 
United States i attorney in and for the District of Columbia, in 
open court, notes an appeal to the court of appeals. 

James M. Proctor, Justice. 

July 2 * 2 xd. 1931 . 

Present in court when apjieal noted: 

Walter M. Pastiax. 

Daniel S. King. 

, l itornc tfx for J > ht(nitjfs. 


1*2 


„ [sshj nmcut of • nor* 
Filed dulv *24. 1931 


:j< 


* 


Tiie defendant. Robert *1. Iloa<fe. deputy commissioner. I nited 
States Employees' Compensation Commission. District of Columbia 
compensation district, having duly noted in open court an appeal 
from the decree entered in the above-entitled cause on duly 13. 1931, 
assigns the following errors in the recon 1 and proceedings in the said 
cause: 

1. In overruling tiie motion to dismiss the bill of complaint. 

2. In not dismissing tin* bill of complaint. 

3. In refusing to tind and decree that the bill of complaint does 
not state facts sutlicient to warrant any relief thereunder, nor show 
Ie<ral grounds for tin* relief prayed therein. 

4. In finding and decreeing that the compensation order is not 
in accordance with law. 

.*>. In refusing to tind and decree that the computations shown in 
the compensation order are in accordance with law. 

(>. In finding and decreeing that the compensation order is not 
in accordance with law in so far as it awards and directs payment 
of compensation in excess of 12 3 7 weeks compensation. 

7. In enjoining the enforcement of the compensation order. 

Leo A. Rover, 

/ mtrtl Sf(if(‘ft .[tfot'nrl/. 

JolIX d. WlI.soN. 

. I s.s/.s: d,i t I /t/frti Sft/fi.s .1 ifoi'ndJ . 

Service of a copy of the fore»roinir assignment of errors acknowl¬ 
edged this 24th day of July. 1931. 

Walter M. Pastiax. 

I ) \N!1 I, S. HlXO. 

. 1 ttome i/s for 1 u(at(Tf s. 


i '\ 

k. • ) 


l>c snjntii ton t/f /'{'cord 

File! Julv -i t. 


* 


* 


s 


Now comes 
Employees* C* 


Robert .J. Iloaire. deputy commissioner. I nited 
ompensation Commission. District <d’ Columbi 


States 
a com- 




t 
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pensation district, the appellant in the above-entitled cause and desig¬ 
nates the parts of the record which he desires to have included in the 
transcript, said parts being considered sufficient for thei determina¬ 
tion of the questions raised on appeal, namely: 

1. Bill of complaint, with exhibits. 

2. Motion to dismiss the bill of complaint. 

3. Order or decree overruling motion to dismiss and granting 
permanent injunction. 

4. Notation of appeal by the defendant Hoage. 

5. Assignment of errors. 

0. This designation of record. 

Leo A. Rov^r. 

United States Attorney. 
John J. Wilson, 
Assistant United States Attorney . 

Service of a copy of the foregoing designation of record acknowl¬ 
edged this 24th day of July, 1031. 

Walter M. Bastian, 
Daniel S. Ring, 

Attorneys for Plaintiffs . 

14 Order ext end lay time to file record 

Filed October 12. 1031 

Court of Appeals of the District of Columbia. October term, 1031 

No. 1841 Original. Equity No. 52881 
Robert J. Hoage. Etc., petitioner 


Andres Stone & Marble Company and Massachusetts Bonding 

Insurance Co. 


On consideration of the petition for an extension of time to and 
including October 2<>. 11)31. within which to iile the transcript of 
record in the above entitled cause in 11 i is Court, It is by the Court 
this day ordered that said petition be and the same is hereby granted 
and the time extended as prayed. 

Per Mr. Chief Justice Martin. 

October 10, 11)31. 

A true copv. 

Test: 

[seal] Henry W. Hodges, 

Clerk of the Coart of Appeals of the District of Columbia. 

Bv Moncure Burke. 
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Supreme Court of tlie District of Columbia 


United States of America. 

District of Columbia . ss: 

I, Frank E. ; Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 14, botli inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause Xo. 52SS1 in Equity, 
wherein Andres Stone & Marble Company et al. are plaintiffs and 
Robert J. Hoage. deputy commissioner. &c.. et al. are defendants, 
as the same remains upon the files and of record in said court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District. 

this 15th day of October. 1031. 

*. • 

[seal.] Frank E. Cunningham. Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
Xo. 5522. Robert J. Hoage. deputy commissioner. United States 
Employees’ Compensation Commission. District of Columbia com¬ 
pensation district, appellant, vs. Andres Stone & Marble Company, 
and Massachusetts Bonding Insurance Co. Court of Appeals. 
District of Columbia. Filed Oct. 17. li>31. Henrv W. Hodges. 
Clerk. 
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